
QUESTIONS AND ANSWERS ABOUT LITIGATION IN AMERICA 
 

 
 
Q: Are Americans overly litigious? 
 
A: Few Americans who are injured in accidents turn to the liability system for 

compensation.1  One of the main reasons other countries appear to have lower litigation 
rates is that they �typically provide more government and first-party compensation 
benefits to injured accident victims, thus making resort to the litigation process both less 
necessary and less lucrative than it is in the United States.�2  A 1991 RAND study 
pointed out that in the preceding decade, other countries have experienced a greater rate 
of increase in the amount of litigation than the United States.3 

 
 Of the Americans who receive some compensation annually for accident related losses, 

�tort liability payments are mentioned by only about 10 percent of all persons receiving 
compensation.�  This may be the case because many receive compensation from their 
own insurance company.4  

 
 
Q: Has litigation caused an insurance crisis in America? 

 
A:  The insurance industry is cyclical.  A study found that the �insurance crisis� of the 1980s 

was largely due to the intensely competitive nature of the U.S. insurance market.  This 
competition caused insurance rates to be comparatively lower in the U.S. from 1979 
through 1983 than in other countries, and when increases occurred between 1984 and 
1986, �they were all the more dramatic when compared with rate increases in other 
countries because they occurred against the background of artificially low rates.�5  The 
same cycle seems to be operating today.6   

 
 
 

                                                 
1 Deborah R. Hensler, et al., RAND Institute for Civil Justice, Compensation for Accidental Injuries in the United 
States 110 (1991): �In the typical injury incident � a minor injury that occurs away from work and that does not 
involve motor vehicles � the injured person does not even consider the notion of seeking compensation from some 
other person or entity who might have been associated with the accident (for example, a product manufacturer or 
property owner), or if he does think about this possibility, he is unlikely to pursue it.  With the exception of motor 
vehicle accident victims, only a minority, even among those who are quite seriously injured, ever consider claiming; 
of those, just a small fraction use legal mechanisms.� 
2 Werner Pfennigstorf & Donald G. Gifford, A Comparative Study of Liability Law and Compensation Schemes in 
Ten Countries and the United States 158 (Donald G. Gifford & William M. Richman, eds., commissioned by the 
Insurance Research Council) (1991) 
3 Id 
4 Ibid, Hensler, at p. 107 
5 Ibid, Pfennigstorf, at p. 159 
6 See J. Robert Hunter, Premium Deceit, 1999, 2002; Zimmerman, Rachel and Oster, Christopher, Insurers� Price 
Wars Contributed to Doctors Facing Soaring Costs; Wall Street Journal, June 24, 2002 



Q: Are jurors biased against corporations? 
 
A: An extensive scientific study of Delaware jurors in lawsuits against corporations found 

that jurors were suspicious of plaintiffs� claims,7 and were sympathetic to business, and 
sensitive about the costs to society of a verdict in favor of the plaintiff.8 

 Another study of big business litigation in the U.S. federal courts between 1971 and 1991 
found that �businesses win overwhelmingly, both as plaintiffs and defendants, against 
other parties. � [T]hey are certainly not �victims.��9 

 
 

Q: Is it true that Americans have to pay a �tort tax� on everything they buy? 
 
A: There is no such thing as a �tort tax.�  Compensating someone who is injured by a 

negligent company is not a �tax� on other people.  The cost of an injury exists regardless 
of who pays for it.  The question really is whether someone who is injured should be the 
one who pays when the injury is someone else�s fault.   

 
As Prof. Mark M. Hager of American University�s Washington College of Law said, 
�We could buy things more cheaply by refusing to compensate victims for injuries 
stemming from producing and using the goods and services.  But then the low costs 
would represent a subsidy we enjoy at the expense of suffering victims � unless, of 
course, we find ourselves among the victims� Compensation payments themselves do 
not create additional costs.  Rather, they distribute existing costs, the costs of injuries, 
over a wider number of people, so that the injured experience less of the cost and the rest 
of us, through higher prices, experience more.�10  

 
       

                                                 
7 �The tort jurors approached their own cases with considerable suspicion about the plaintiff.  Indeed in these 
personal injury lawsuits, jurors focused most on the plaintiffs in the case rather than on the businesses that were 
sued�Jurors� dubiousness about plaintiff claims led them to scrutinize the personal behavior of plaintiffs, trying to 
understand their motives and to assess the reasonableness of their claims.  Seemingly no aspect of the plaintiffs� 
behavior was beyond question.  Jurors often penalized plaintiffs who did not meet high standards of credibility and 
behavior, including those who did not act or appear as injured as they claimed, those who did not appear deserving 
due to their already high standard of living, those with preexisting medical conditions, and those who did not do 
enough to help themselves recover from their injuries.� (Valerie Hans and William Lofquist, Jurors� Judgments of 
Business Liability in Tort Cases: Implications for the Litigation Explosion Debate, 26 Law and Society Rev. 85, 94-
95 (1992)). 
8 �Rather than revealing jurors willing or eager to impose on business the costs of plaintiffs� injuries, our findings 
show that jurors were suspicious of the legitimacy of plaintiffs� claims and concerned about the personal and social 
costs of large jury awards.  Despite insistence on product safety and high expectations of business, jurors were 
generally favorable toward business, skeptical more about the profit motives of individual plaintiffs than of business 
defendants, and committed to holding down awards.� (Id. at pg. 93) 
9 Corporations in Court: Big Business Litigation in U.S. Federal Courts, 1971-1991, Law & Social Inquiry: Journal 
of the American Bar Foundation, Vol. 21, No. 3, Summer 1996, p. 562. 
10 Mark M. Hager, Civil Compensation and its Discontents:  A Response to Huber, 42 Stan. L. Rev. 539, 545 (1990).   



Q: Isn�t that increase in prices too much? 
 
A:  The Consumer Federation of America, an umbrella group for consumer groups, oversaw 

a study that found that costs for product liability insurance averaged 24 cents for each 
$100 of product sales from 1987 to 1996.11  And a 1995 survey of U.S. corporations� 
total liability risk (not just tort liability) found the costs to be just 25.5 cents for every 
$100 of revenue.12 

 
 
Q: The Chamber claims that 58% of tort costs go to administration, claimants� attorney fees 

and defense costs, and that injured plaintiffs get only 42% of the tort cost dollar.  How 
can that be reasonable? 

 
A: Those are extremely misleading numbers.  The 58% figure being cited includes every 

insurance cost, whether the cost has anything to do with lawsuits or not.  The best way to 
control liability costs in general, of course, is to prevent them by making safe products.  
And the costs of lawsuits are also unnecessary if businesses compensate those who have 
been injured by products early on rather than requiring them to go to court. 

 
 
Q:  Isn�t the problem really the contingency fee lawyer? 
 
A: Contingency fees make it possible for people with limited resources, who are injured by 

defective products, to hold a manufacturer accountable in court.  Lawyers who take cases 
�on contingency� get paid only if they win the case.  They cannot afford to spend time 
and money on cases with dubious merit and they screen them out.  Although most 
countries do not use contingency fees, the government in many of those countries 
provides free legal services to those who cannot afford them.  Due to the cost to the 
government of such legal services, the British government in the year 2000 switched to 
using a contingent fee system similar to that in the U.S. for certain contentious personal 
injury cases. 

 
 
Q: Why should injured people get money for non-economic damages rather than just 

compensation for the money they lost due to the injury? 
 
A: It is really not enough for negligent defendants to pay just for the economic damage they 

have caused to someone they have injured.  Would you really want to tell the parent of a 
child who has been blinded, paralyzed, deafened or brain-damaged that it is enough that 
he or she is compensated for medical bills and other economic losses, but that the non-
economic losses imposed upon the child are unimportant?  Pain and suffering are real, 
and severely injured persons should not be deprived of compensation for these damages. 

 
 
                                                 
11 J. Robert Hunter, Product Liability Insurance, Consumer Federation of America, 1998 
12  �Assessing the Costs and Benefits.� New York State Bar Journal April 1999: 38) 



Q: Aren�t the courts being overrun by personal injury cases? 
 
A:  A personal injury case is one kind of tort.  Tort cases, not including small claims matters, 

make up less than 2 percent of the total civil and criminal caseload in the state courts.  In 
2000, 92 million new cases were filed in our nation�s state courts.13  Of those, 31,280,000 
of the new cases were filed in courts of general jurisdiction.  Only 565,637 of them were 
tort cases.14  

 
The trend in the number of product liability cases is down,15 and there were 50 percent 
more contract cases than tort cases in 2000.16    
 
 

Q: Are jurors overly generous in their awards in personal injury cases? 
 
A: Research �does not support the widely made claims that jury damage awards are based on 

the depth of the defendants� pockets, sympathies for plaintiffs, caprice, or excessive 
generosity.  It also yields no support for the assertions about the proclivities of juries in 
handing out punitive damages.�17  

 
 
Q: What is being done to reduce court costs and delays in tort cases? 
 
A: In the past 20 years, significant attention has been paid to factors that contributed to 

perceptions of high cost and extensive delay in litigation. Larger criminal caseloads that 
pushed civil cases to the back of the dockets, coupled with diminishing resources, were 
identified as important factors, and a number of developments and initiatives in the 1990s 
helped to improve the situation. 

 

                                                 
13 B. Ostrom, N. Kauder & R. La Fountain, Examining the Work of State Courts, 2001: A National Perspective from 
the Court Statistics Project (National Center for State Courts, 2001) at p.10. 
14 Court Statistics Project, State Court Caseload Statistics, 2001 (National Center for State Courts, 2001) at pgs.194-
195.  Data were unavailable for the state of Mississippi, so this figure includes an average of the data provided for 
the years 1997-1999. 
15 B. Ostrom, N. Kauder & R. La Fountain, Examining the Work of State Courts, 2001: A National Perspective from 
the Court Statistics Project (National Center for State Courts, 2001) at p.30; Corporations in Court: Big Business 
Litigation in U.S. Federal Courts, 1971-1991, Law & Social Inquiry: Journal of the American Bar Foundation, Vol. 
21, No. 3, Summer 1996, p. 561. 
16 B. Ostrom, N. Kauder & R. La Fountain, Examining the Work of State Courts, 2001: A National Perspective from 
the Court Statistics Project (National Center for State Courts, 2001) at p. 33. 
17 Medical Malpractice and the American Jury: Confronting the Myths about Jury Incompetence, Deep Pockets, 
and Outrageous Damage Awards, Neil Vidmar, p. 259, 1995.  A survey of studies in the area by University of 
Missouri-Columbia Law Professor, Philip Peters Jr., published in March 2002, likewise found that, �there is simply 
no evidence that juries are prejudiced against physician defendants or that their verdicts are distorted by their 
sympathy for injured plaintiffs.  Instead, the existing evidence strongly indicates that jurors begin their task 
harboring sympathy for the defendant physician and skepticism about the plaintiff.� The Role of the Jury in Modern 
Malpractice Law,Peter Philip G. Jr, 87 Iowa L. Rev. 934 (2002).  See also Daniels, Stephen and Martin, Joanne, 
Civil Juries and the Politics of Reform, American Bar Foundation (1995). 



The Civil Justice Reform Act of 1990 imposed procedural reforms to improve the rate of 
case processing and reduce the cost associated with litigation in the federal courts.  
Studies of the act found that early case management and aggressive discovery oversight 
have an impact on the pace of litigation and the amount of time that lawyers spend on 
cases, although a few cases that generate high discovery costs garner significant attention 
in the public debate about cost and delay.18 

 
This followed a push in the 1970s and 1980s to address cost and delay issues in the state 
courts.  Major efforts were devoted to implementing caseflow management systems.  
Time standards for disposing of civil cases were refined, and offered new approaches to 
move along a docket growing in size and complexity. 
 
Between 1984 and 2000 (the most recent year for which data are available), civil 
caseloads grew by 40% in the limited jurisdiction courts and 21% in the general 
jurisdiction courts.  However, civil case filings have decreased in general jurisdiction 
courts for the last three years, and for the last two years in the limited jurisdiction courts 
for which data are available.19  The proportion of the docket with the greatest increase in 
filings is domestic relations cases, with adoption and custody cases showing dramatic 
increases.20  In a study of 30 states, tort filings decreased by 10 percent between 1991 and 
2000.21  Criminal case filings have decreased since 1998, reflecting the lower crime rates 
reported in this period.22  Most states, by a wide margin, are clearing 90% or more of 
their civil caseloads, with fully 15 states clearing at least 100% of their caseloads.23  

 
These data, coupled with the improved procedures that have permeated court systems, 
suggest that the complaints about cost and delay that do persist may be limited to specific 
courts and specific kinds of cases.  As the criminal dockets diminish, more resources can 
be devoted to civil cases.  As time standards and case management techniques have 
become internalized in the court systems, cases move through the system in a more 
efficient and effective manner.  Slowing economic activity takes a toll on the resources 
available to the courts, with concomitant effects on modernization and technological 
enhancements.  It remains to be seen what impact these technologies might have on civil 
justice cost and delay.24     

 
 

                                                 
18 See generally, Kakalik, Discovery Management: Further Analysis of the Civil Justice Reform Act Evaluation Data 
(RAND Institute for Civil Justice, 1998) 
19 Ostrom, Kauder and LaFountain, Examining the Work of State Courts, 2001: A National Perspective from the 
Court Statistics Project (National Center for State Courts, 2001), at 16. 
20  Id., at 10, 36-37 
21  Id., at p. 26 
22 Id., at 56-57 
23 Id., at 21, 61-62.  A court with a clearance rate greater than 100 percent has disposed of as many cases as were 
filed in that year as well as some of its pending caseload. 
24 Somerlot, Doug, A Mandate for Our Times: Ensuring Access to Prompt and Affordable Justice, in The 
Improvement of the Administration of Justice (American Bar Association, 2001, 7th ed.) 


